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On Return to Remand

FER CURIAM.
Immediately following the release of our previous opinion

in this matter, see Perdus v. Green, [Ms. 1101337, March 16,

20127  So. 3d  {({Ala. 2012z) ("kPerdue 1"), the legislaturec
passed Act No. 2012-1¢8, Ala. Acts 2012 ({("the 2012 Act"),
repealing the statutory provision underpinning cur decision in
Perdue I, in which we vacated the judgment of the Montgomery
Circuit Ccurt approving a settlement agreement concluding
litigation involving the Alabama Prepald Affordable College
Tuition {("PACT") program. The legislature's acticn requires

this Court to alter our previous decision.

BACKGROUND

As discussed in Perdue I, this case invelves the PACT
program and its board of directors {("the PACT board"}. The
PACT pregram allows persons to purchase contracts in advance
of a child's attending college; the contracts provide certain
tuition payments from the PACT program's trust fund if the
child subsequently attends a college cor university. BSee §§

16-33C-5, -6, Ala. Code 1975, and Johnson v. Taylor, 770 So.

2d 1103, 1104 (Ala. Civ. App. 1999).
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Tn January 2010, numerous plaintiffs' filed a class-action
complaint against the PACT board. In Perdue T we summarized
the pleadings below as follows:

"Acting under the premise that the PACT program was
created to allow the designated bkeneficiary of a
PACT contract to attend college without keling
required Lo pay tuition or mandatory fees,
regardless of the financial health of the PACT Trust
Fund and/or the ability of the PACT program to pay,
the plaintiffs alleged that the PACT board had
indicated its inability to fulfill outstanding PACT
contracts. .. The vlaintiffs requested a
declaratory Judgment construing tLhe respective
rights and obligations of the individual classes
under the PACT contracts and the controlling
statutes so they could decide whether to remain in
the PACT program or to cancel their existing
contracts and seek a refund (less any applicable tax
penalty). They also stated a claim under 42 U.S.C.
& 1983, alleging viclations of rights guaranteed by
various provisions of the United States
Constitution.

"The PACT beoard answered and filed a
counterclaim. TIn its 'counterclaim for declaratory
relief,' the PACT board alleged that, based upon
actuarial projections, the PACT Trust Fund lacked
sufficient assets to continue payment of full
tuition expenses past the year 2015. The PACT board
further noted that it had 'adopted proposed
amendments to its existing rules and regulations,'

'These plaintiffs included TLisa Nix Green; Brent A, Green;
Blake Green; Eldridge M. Franklin; Eason L. Franklin; Kimberly
H. Franklin, individually and as next friend of Jochn Stephen
Franklin; Brian A, McVelgh, individually and as next friend of
Sarah K. McVeigh; Allen R. Hudson, individually and as next
friend of Emma L. Hathaway; and Nina McGinnis, individually
and as next friend of Stevie A, Graves.,.
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which, though specifically aimed at remitting
payment for mandatocry fees and expenses to all PACT
contract holders, might result in payment of 'an
amount. less than the full tuition and fees charged
by the respective college or university' in direct
conflict with the plaintiffs' interpretation of
their contract rights. Thus, the PACT Dboard
requested, pursuant to Ala. Code 1975, § 6-6-220 et
seg. and § 19-3B-101 et seq., the trial court's
assistance in construing the PACT board's powers and
responsibilities under the statutes establishing the
PACT program; a determination as to whether the
preposed changes to 1its rules and regulations
violated the statutory, constitutional, or
contractual rights of the PACT contract holders
and/or the PACT contract beneficiaries; and a
determination as to whether the PACT board cculd
liguidate the PACT Trust Fund and distribute the
remaining assets."

Perdue I, So. 3d at (footnotes omitted).

While the underlying action was pending in the trial
court, the legislature enacted Act Ne. 2010-725, Ala. Acts
2010 ("the 2010 Act"), which, among other things, amended
certain statutory provisions relating to the PACT program.
Section 12 of the 2010 Act, which was effective April 30,
2010, and which was codified at § 16-33C-19, Ala. Code 1975,°

"strongly encourage[d] the PACT board to make any

financially Dbeneficial changes to PACT rules,

procedures, or policies, to the extent that the PACT
board 1is authorized or permitted to make such

‘“The 2012 Act repealed § 16-33C-19 effective April 12,
2012. Section 4 of the 2012 Act provides: "This repeal ... 1s
retroactive to April 30, 2010."

4
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changes and Lo the extent Cthat such changes would
not wviclate the contractual relationship existing
between a PACT contract holder and the PACT board."”

(Emphasis added.)

Ultimately, the trial court certified the underlying
action as a c¢lass acticn, and the parties eventually
negotiated a proposed settlement:

"On May 5, 2011, the parties submitted a joint
motion, along with a proposed settlement agreement,
regquesting that the trial court approve the proposed
class-action setblement agreement, the professed
purpose of which was 'to provide Class Members with
the maximum amount of bkenefits from the available
assets.' In order tCo effect that stated purpose,
the proposed settlement agreement purported to
modify the terms of the outstanding PACT contracts.
The proposed medificaticon was accompanied by a
purported waiver by the «class members of the
application of Ala. Code 1975, § 16-33C-1 et seq.,
and the terms of thelr individual PACT contracts to
the extent the provisions in either the statutes cr
the PACT contracts were inconsistent with the terms
of the settlement agreement.

"Additlonally, the proposed settlement agreement
set tuiticn and fee payments at tuition and fee
rates applicable for fall 2010 ... and reguired
class members to be perscnally responsible for
payment of any tuiticn and feeses not covered by the
PACT program payvments. Class members were also
afforded, as an alternative remedy, the right to
cancel their PACT contracts and to recelve refunds
less any applicable taxes or penalties.

"The settlement agreement also included, as part
of its terms, an award of attorney fees to class
members' counsel in the amount of $4, 950,000 and an
award for litigatlion-related expenses in tChe amount

5
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of $15,000. The settlement agreement also contained
a release of class members' poctential claims against
the PACT board ('and all other related persons and
entities’), including the following:

"'"[Alny and all matters, demands,
liakbilities, actions, lawsuits, liens,
debts, damages, obligations, c¢laims, and
any other expenses, charges, or costs of
every kind and nature, Xknown or unknown,
suspected or unsuspected, howsoever
arising, at law or 1n equity, whether cn an
individual or representative basis, which
were asserted or which could have been
asserted as of the execution of this
Settlement, including (but not limited to)
those claims which were asserted or which
could have been asserted in [the underlying
action] as well as any and all other claims
relating to the operatiocn and
administration of the PACT Program and/or
the PACT Trust Fund, including ({(but not
limited to) the payment/non-payment of
tuition and fees and all claims availakle
under the Uniform Trust Code ... cther than
the obligations embodied in this Settlement
and any Jjudgment entered by the ccurt
approving or adopting this Settlement.,'"

Perdue T, So. 32d at

On May b, 2011, the +trial court entered an order
preliminarily approving the preoposed settlement agreement and
setting a fairness hearing. The trial court directed that
notice of the proposed settlement be provided by mail to class
members whose addresses were discernible from the records of

the PACT program. Additicnally, a nctice was posted on the
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Web site for the PACT program. Numerous writbten objections
were subsequently filed in the trial court by certain class
members.

Testimony was presented at the subsequent falrness
hearing, including testimony by an actuary employved by the
PACT board. As detailed in Perdue I, the actuary testified
that the assets of tLhe PACT program were insufficient Lo meet
its future liabilities. The proposed settlement, it was
asserted, was intended to ensure that the available funds were
evenly distributed so that as many beneficiaries as possible
received as much as possible, and the limits on the tuition
payments rendered the settlement actuarially viable. Further,
the chairman of the PACT board testified that the PACT
program's investments had not performed as well as anticipated
and that 1its obligations far exceeded its assets. The
chairman testified that, other than the proposed ssttlement
agreement, the PACT board had no solution that would allow it
to provide benefits to all PACT contract holders and
beneficiaries. Certalin perscns objecting to the settlement
were provided an opportunity at the hearing to argue in
opposition and raised numerous issues, including the argument
that the proposed settlement agreement was contrary to the

7



1101337; 11015046

2010 Act. TIn an order entered July 27, 2011, the trial court
approved the progposed settlement agreement, finding that it
was fair, adequate, and reasconable.

Carol M. Perdue, individually and as next friend and
guardian of her daughter, Anna K. Perdue; William D. Motlow,
Jr.; and Shane Sears (hereinafter collectively referred to as
"the objectors"), all of whom are c¢bjecting class members,
appealed the trial ccurt's judgment approving the settlement
agreement.” Although the objectors raised numerous issues in
Perdue I, this Court addressed only one 1issue, which
pretermitted discussion of Lhe remaining issues.
Specifically, we focused on & 16-33C-19:

"It is clear that the legislature, in enacting
Act No. 2010-725, attempted tc rectify the financial
difficulties of the PACT program. ... That said, the
legislature also clearly undertook to preserve the
benefits originally promised to PACT contract
holders. Section 12 of Act No. 2010-725, now
codified at & 16-33C-19 and quoted above, provides
that the PACT Dboard was 'strongly enccuraged' to
make ‘'any financially beneficial changes to PACT

rules, procedures, or policies, to the extent that
the PACT board is authorized or permitted to make

‘Perdue is the appellant in case no. 1101337; Mctlow and
Sears are the appellants in case no. 1101506, Although we
consolidated the Lwo appeals, separate briefs were filed in
each appeal. We sometimes refer to the arguments made in one
or the other appeal, as well as to the arguments made
cellectively by the chjectors.,

8
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such changes and to the extent that such changes
would not wviolate the contractual relationship
existing between a PACT contract holder and the PACT
becard.' The PACT board was thus encouraged Lo make
changes, but limited in making only those changes
that 'would not wviolate' the then ‘'existing'
contractual relationship between il and the contract
holders.

"The settClement agreement states: 'The purpose
and effect of this Settlement shall be to modify the
dispositive terms of the PACT Trust Fund and/or the
terms of the contractual relaticonships between Class
Members and the PACT Bcard.' It was undisputed in
the trial court and it is undisputed on appeal that
the terms of the settlement agreement alter the
contract of each PACT ccntract holder, although
there 1s some dispute as to how differing versions
of the PACT contracts are affected. The chjectors do
nct consent to any such modification of their
contracts or waive any statutory rights. Thus, to
the extent the PACT board acted to change its
existing rules, procedures, or policies to accept
modification of the PACT contracts, as it indicated
in its counterclaim that 1t had dene, 1t viclated
the contractual relaticnship with the PACT contract
holders by exceeding the express limitation set out
in § 16-33C-19."

Perdue T, So. 32d at (footnotes omitted).

We rejected arguments by the plaintiffs and the PACT
beoard that § 16-33C-19 did not prohibit the PACT board from
entering into the settlement agreement:

"Here, it would contravene the plain language of $
16-33C-19 to allow the implementation of a
settlement agreement that clearly 'violate[s] the
contractual relaticonship existing between [the] PACT
Contract holder[s] and the PACT board.' Thus,
however well-intentiocned, the settlement agreement
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is clearly contrary to state law.'®

"'*During the fairness hearing, the trial court
asked the chairman of the PACT board whether, 'if
[the trial court] gave approval to [the proposed]
settlement, [the court ] would ... ke violating Lhe
laws of the State of Alabama.' The chairman
responded: 'I believe it would.'™

Perdue I, So. 3d at . We concluded:

"Tn undertaking Lo remedy Lhe financial problems
facing the PACT program, the legislature has
explicitly placed certain limits on the PACT board's
authority to craft scluticns that would viclate the
contractual rights ©provided to PACT contract
holders. Neither the PACT board, under § 16-33C-19,
nor the judiciary, under Ala. Const. 1901, § 43, has
the authority to ignore the explicit statutory law
specifically enacted to address a particular
situaticen. ... Therefore, we can reach no other
conclusicn kbut that the trial court exceeded its
discretion 1in approving a settlement agreement that
is plainly ‘'adverse to the enactments of the
legislature, l[and] 1is[, therefore,] illegal and
void.'! Carrington|[ v. Caller], 2 Stew. [175,] at
192 [(Ala. 1829)]."

Perdue T, S50. 3d at . We tChus wvacated the trial

court's order approving the settlement and remanded the cause.

While the PACT bhoard's application for rehearing was
pending in this Court, the legislature passed the 2012 Act,
which, among other things, specifically repealed § 16-33C-19.
As to the repeal of § 16-33C-19, the 2012 Act stated that 1t

was "remedial and curative and is retroactive to April 30,

10
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2010, " the effective date of the 2010 Act. On July 11, 2012,

we granted the application for rehearing and remanded this
case to the trial court to consider the constituticnality of

the retroactive application of the 2012 Act. Perdue v. Green,

[Ms. 1101337, July 11, 20127 = So. 3d  (Ala. 2012). The
trial court on Septemkber 17, 2012, entered an "Order on
Remand" in which it concluded that the retreoactivity provision
of the 2012 Act was constitutional.

On return to remand, the objectors challenge the trial
court's ruling. Alternatively, they renew the challenges 1in
their initial briefs on appeal 1in Perdue I to the trial
court's approval of the settlement agreement, which were

pretermitted by our disposition of the one issue.

DISCUSSTON

I. Constitutional Challenge to the 2012 Act

The limitation in & 16-33C-19% on the power of the PACT
board te diminish the contractual rights of the PACT contract
holders was the linchpin of our holding in Perdue I and the
sole basis for this Court's vacation of the judgment approving
the settlement agreement. There 1is no dispute that the
retroactive repeal of that Code secticn wculd have the effect

of removing § 16-33C-19 as a basis for our decision and

11
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invalidating the rationale of Perdus TI; instead, the issus
presented on return to remand is whether the retroactive
application of the 2012 Act is constitutional.

"'"This court reviews de nove a trial
court's interpretation of a statute,
because only a guestion of law is
presented.” Scott Bridge Co. v. Wright,
883 So. 2d 1221, 1223 (Ala. 2003). ...'

"Continental Nat'l Indem. Co. v. Fields, 826 So. 2d
1033, 1034-35% (Ala. 2005). Likewise,

"T"lolur review of constituticnal
challenges to legislative enactments is de
novo." Richards v. Izzi, 819 s50. 2d 25, 29

n, 3 (Ala., 2001). Additionally, acts of the
legislature are presumed constitutional.
State v. Alabama Mun. Ins. Corp., 730 So.
2d 107, 110 (Ala. 1998). See also Dobbs wv.
Shelby County Econ. & Indus. Dev. Auth.,
749 So. 2d 425, 428 (Ala. 199%9) ("In
reviewing the constitutionality of a
legislative act, this Court will sustain

the act '"unless 1t 1s c¢lear beyond
reascnable deoubt that it is violative of
the fundamental law.'"' White v. Revynolds

Metals Co., 558 So. 2d 373, 383 (Ala. 1989)
(quoting Alasbama State Fed'n of Tabor v,
McAdory, 246 Ala. 1, 9, 18 So. 2d 810, 215
(1¢44)).™) . We approcach the guestion of
the constituticonality of a legislative act
"'"with every presumption and intendment in
favor of its validity, and seek to sustain
rather than strike down the enactment of a
coordinate branch of the government."'"
Monroe v. Harco, Inc., 762 So. 2d 828, 831
(Ala. 2000) (quoting Moore v, Mobile
Infirmarv Ass'n, 592 So. 2d 156, 159 (Ala.
1991), gquoting in turn McAdory, 246 Ala. at
9, 18 S¢. 2d at 815}).

12
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"'"Moreover, in order to overcome the
presumption of constitutionality, ... the
party asserting the unconstitutionality of
the Act ... bears Che burden "to show that
[the Act] is not constitutional.™ Board of
Trustees of Emplovyees' Retirement Sys. of
Montgomery v. Talley, 291 Ala. 307, 310,
280 So. 2d 553, 556 (1973). See also Thorn
v. Jefferson County, 375 So. 2d 780, 787
(Ala. 1979) ("It is the law, of course, that
a party attacking a statute has the burden
of overcoming the presumption of
constitutionality....").'

"State ex rel. King v. Morton, 955 So. 2d 1012, 1017
(Ala. 2006)."

Madaloni v. City of Mokile, 37 Sc. 3d 73%, 742-43 (Ala. 2009).

The objectors maintain that the application of the 2012
Act in this case would violate certain constitutional rights.’
More specifically, they maintain that retrocactive application
of the 2012 Act impairs rights accruing to them under their
outstanding PACT contracts and/or the repealed portions of the
2010 Act, which rights, they say, vested pricr to the
enactment o<f the 2012 Act. Contrary to the objectors'
pesition, however, the appellees argue that the 2012 Act does
not work a legislative curtailment of any rights, vested or

otherwise, and dces not directly impair any contractual

“As required by § 6-6-227, Ala. Code 1975, the attorney
general was ncotified of the present constitutional challenge
to the 2012 Act.

13
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obligation.
"An act that is expressly retroactive will be given

reLroactive effect unless 1L impairs vested rights.
Alabama Alcohclic Beverage Control Bd. v. City of

Pelham, 855 So. 2d 1070 {(Ala. 2003). Section 85 of
Art. IV of the Alabama Constitution of 1901
provides: 'After suit has been commenced on any

cause of action, the Legislature shall have no power
to take away such cause of action, or destroy any
existing defense to such suit.'..."

Ex parte F.E., 857 50. 2d 125, 137 (Ala. 2003). See also

Blake v. State ex rel. Going, 178 Ala. 407, 411, 59 So. 623,

625 (1912) ("It is a general rule ... that when a statute is
repealed it stands as if it had never existed, except as to
vested rights which have accrued under 1ts operation.").
Further, Ala. Const. 1901, Art. I, § 22, provides that "[no]
law, impairing the c¢bligations of contracts ... shall be
passed by the legislature.™

In her brief, Perdue appears to start with the premise
that all PACT contract holders have a vested right in their
contracts and that the settlement agreement diminishes those
contractual rights. She then points to statements by the
plaintiffs' «class counsel and the PACT board members
indicating that the 2012 Act is a "blessing" or "endorsement"”

of the settlement agreement and argues that such blessing or

14
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endorsement. of the settlement agreement eqgquates to the

legislation diminishing vested rights:

"In the words of the Appellees, 'the Legislature has
undertaken to grant its endorsement of the parties'
efforts to achieve a class wide compromise.' In
other words, they aver that [the 2012 Act] was
passed (according to Class Counsel}) for the sole
purpose of retroactively gaining approval of a prior
settlement which itself admittedly diminished the
contractual rights of the Class Members.

"However, [the 2012 Act] ... cannhot be so
applied if doing so would impair the vested contract
rights o¢f PACT ©purchasers and benefliciaries.

.[I]t cannot be applied retroactively 1if it
impalirs a substantive, vested right."
Perdue's brief con return to remand, at 20.

We disagree. As the appellees argue, the 2012 Act does
not impair anything. While it removes certain prohibitions on
the actions of the PACT board--i.e., removes the barrier of %
16-33C-19 to the PACT board's negotiation of the settlement
agreement with the c¢lass members--the legislation 1tself
neither diminishes, removes, or impairs any contractual rights
or obligations, vested or not, nor mandates any particular
result. The objectors point to nothing in the 2012 Act that
curtails the rights and remedies of PACT contract holders;

indeed, we are cited no authority Indicating that a

legislative enactment granting authority to a State entity can

15



1101337; 11015046
run afoul of § 22 or § 85 of the Alabama Constitution. It 1is

the settlement agreement that alters the rights found in the

PACT contracts, not the 2012 Act.

Perdue also contends that § 16-33C-19 provides a
"defense™” that, under § 95, cannot be retroactively repealed.
As noted akove, § 95 states: "After suit has been commenced on
any cause of action, the legislature shall have no power Lo

take away such cause of action, or destroy any existing

defense to such suit." (Emphasis added.) Perdue states:

"[A]ln absolute defense to this overreach by the
[PACT board] was Ala. Code [1975,] & 16-33C-19,
which allowed rule changes, but expressly prohibited
the PACT Board from making any changes to the PACT

Procgram that would 'viclate the contractual
relationship existing between a PACT contract hcelder
and the PACT Board.' That same code section was

deleted by [the 2012 Act], thus eliminating a
defense to the [PACT becard's] counterclaim. Doing so
clearly violates Article IV & 95 of the Alabama
Constitution.™
Perdue's brief on return to remand, at 25 (footnote omitted).
In explalining what constitutes a "defense to such suit"
for purposes cf & 95, this Court has stated: "We have held
that [the 'existing-defense' provision of § 95] applies 'only
to matters of substance and not to matters of form or to
statutes which are remedial in nature;' [and] that '"no person

has a vested right in a particular remedy ... or in particular

16
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modes of procedure.™'™ Tyson v. Johns-Manville Sales Corp.,

399 So. 2d 263, 269 (Ala. 1981) (quoting State Bd. of

Optometry v. Lee Cptical Co. of Alabama, 284 Ala. 562, 565,

226 So. 2d 623, 625 (1969), quoting in Lurn 2 Frank E. Horack,

Jr., Sutherland on Statutory Construction § 2218 (3d ed.

1943y ). Further, the "existing defense" must be "wvested."
Id.

Section 16-33C-19 was enacted after the underlying action
was filed in the trial court. Further, the bar to the
settlement agreement reccgnized in Perdue T as created by &
16-33C-19 was not in the nature of a statutcry or common-law
affirmative defense to a cause of action or a claim. The
briefs before us do not discuss or address whether the
argument that the PACT board did not have the power to accept
the settlement agreement under § 16-33C-19 constituted an
"existing defense" as contemplated by § 95, and there is no
citation to caselaw, such as Tyson, discussing the proper
analysis for that issue. 1In other words, we have no analysis
or authority showing that the legal argument regarding the
effect of § 16-33C-19 eguates tc a "defense™ as that term is
contemplated in & 95. Rule 28({a) (10), Ala. R. App. P.,
requires that arguments 1in appellate Dbriefs contaln

17
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discussions of facts and relevant legal authorities Lo support
a party's posgition; if the briefs do not contain the legal and
factual analysis necessary to comply with the rule, then the

argument is waived. White Sands Group, L.L.C. v, PRS TT, LIC,

998 So. 24 1042, 1058 (Ala. 2008). Because the briefs on
return to remand do not explain how & 16-33C-19% constitutes an
"exlisting defense" under § 95, and because no authority In
support of this argument is presented, the argument i1is waived.

Motlow and Sears appear to advance the position that some
contract holders may have relied on the passage of the 2010
Act as a "representation” that the State was obligating 1tself
to pay full tuition on the PACT contracts. However, although
the 2010 Act made certain future funding appropriations and
expressed the legislature's belief that, based on certain
actuarial projecticns, the program would be fully funded, see
5 16-33C-16 (b}, Ala. Code 1975 (repealed by the 2012 Act), the
2010 Act actually expressed no c¢bligation or guarantee.
Because the 2010 Act was enacted after the underlying action
was filed, the class members clearly were nct relying on the
subsequently added funding provisions of the 2010 Act or the
restrictions on the PACT board's powers in the 2010 Act when
they purchased their contracts or when they filed this action.

18
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Further, at all times, both before and after the enactment of
the now repealed 2010 Act and under the settlement agreement,
the class members continue to have the copticn to remain in or
te withdraw from the PACT program. We see no merit in this
argument.

Here, the retroactive application of the 2012 Act will
net result in a taking of the class members' contractual
rights to payments of tuition and fees; rather, the 2012 Act
was passed and is applied retroactively in order to remove a
hurdle identified by this Court 1In Perdue T to the PACT
board's ability to negotiazte a settlement that, with the
consent of the c¢lass, results 1n the alteration of the
contractual obligations. Given that Alabama law requires this
Court to presume that the 2012 Act 1s constitutional and
valid, that this Court is reguired to seek to sustain it
rather than to strike it down, and that the objectors have
failed to show that i1t is uncenstitutional, we are constrained
by Alabama law to uphold the ruling of the trial court as to
the ceonstitutionality ¢f the retroactive application of the
2012 Act.

II. Remaining Challenges to the Settlement

Because the 2012 Act has removed § 16-33C-19 as a basis

19
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on which to challenge the trial court's appreoval of the
settlement agreement, we now consider the additional grounds
asserted by the objectors in their initial appeal.

A, The Class—-Certification Process

"In reviewing a class-certification order, this Cocurt
lcoks to see whether the trial court exceeded its discretion
in entering the crder; however, we review de novo the question
whether the trial court applied the correct legal standard in

reaching its decision." University Fed. Credit Union v.

Gravyson, 878 3So. 2d 280, 286 (Ala. 2003) (citing Reynolds

Metals Co. wv. Hill, 825 S5o. 24 100, 104 (Ala. 2002Z})).

1. Rigorcus Analysis

Both the plaintiffs and the PACT board stipulated that
certification of a class action was appropriate in this case;
therefore, no challenges were initially lodged in the trial
court to the class-certification process. Motlow and Sears
contend on appeal that the trial ccocurt failed to conduct,
before it certified the subject classes, the "rigorous
analysis™ required by 5 6-5-641, Ala, Code 1975,
Additionally, they maintain that the prerequisites of Rule
23{a) and 23(b), Ala. R. Civ. P., were not met. More
specifically, they argue, there is a lack of both commonality

20
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and Lypicality between  the class members and  "the
representative parties do not clearly and adeguately protect
the interest cf the class.™

Other than their general citation to the requirements of
Rule 23 and caselaw establishing the necessity of a rigorous
analysis, no argument 1s offered or authority cited
demonstrating that the tCrial court's analysis and resulting
order in this case are legally insufficient. A close reading
of Motlow and Sears's brief reveals that this argument simply
restates the general dissatisfaction with the settlement
terms, as discussed 1n more detail kbelow. Nctabkly, the brief
fails to contain citations toc the reccrd cor to the trial
court's certification order and also fails to identify any

deficiencies attendant to the certification hearing.” With no

"The trial court's "Amended Order of Class Certification”
reflects that "[the] matter came before [the trial court] for
hearing on certification of this case as a class action.”" It
further reflects that the decision to certify was based upon
"full consideration of ... arguments presented." Tt therefore
appears that the trial court conducted a hearing on the issue
of class certification. We note, however, that when Perdus's
counsel presented argument regarding the non-opt-out status of
the class during the fairness hearing, the following exchange
occurred:

"THE COQURT: Listen. But what I'm saying, when
the whole c¢lass was in 1t ... shouldn't potential
class members have cbjected at that tLime?

21
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"[Perdue's counsel]: They -- they could have
objected, Your Honor.

"THE COQURT: Okay. That's what TI'm saying.
That's all.

[Perdue's counsel]: But I'm -- I'm not —--

"THE COURT: Doesn't the rule[] require that?
Rule 23, doesn't it require that?

"[Perdue's counsel]: Actually, Your Honor, you
didn't schedule a hearing on this and you didn't ask
for obkjections on this. All that was said --

"THE COQURT: Went [sic] sent a —--

"[Perdue's counsel]: A legal notice. You didn't
tell anybody te complain or to bring an objection.

"THE COURT: But listen. Pecple have a right to
hire lawyers whenever they want Co.

"[Perdue's counsel]: Certainly they do. Your
Henor., And they also have a right to get fair
notice and due process when there's litigation
pending before the Court.

"THE COURT: Well --

"[Perdue's counsel]: And —-

"THE COURT: -- they did have notice.

"[Perdue's counsel]: Of this hearing.”
Although we note that the appellate record contains no
transcript of a «class-certification hearing, given the

ambiguity of the foregoing and in light ¢f the plain language
of the trial court's order, we assume that the trial court
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citations to applicable authority in support of the scant

argument presented and no argument applving legal authcrity to

the facts of the present case, the objectors' rigorous-

analysis claim is waived for purpcses of appellate review.

Rule 28 (a) (10), Ala. R. App. P.; White Sands Group, 998 So. 2d

at 105&; and Madalecni, 37 So. 3d at 749 ("It 1is the
appellant's burden to refer this Court to legal authority that
supports [his] argument.").
2. Nen-opt-out Class

Motlow and Sears also argue that the trial court's
certification o¢f the «c¢lass action--and, ultimately its
impositicn of the settlement terms on that class--wlthoul an
"opt-out" provision both violates the c¢class members' due-
process rights and conflicts with "dicta of the United States

Supreme Court.” Motlow and Sears's brief, at 24. This

entered that order, as indicated, following a hearing on that
issue. Regardless, however, we note that we have previously
declined to hold "that a pre-certification evidentiary hearing
i1s required in every case —- or even in most cases." LEx parte
First Nat'l Bank of Jasper, 717 So. 2d 3242, 346 (Ala. 1997).
See also § 6-5-641(d), Ala. Code 1975 (providing that the
trial court "shall™ hold an evidentiary hearing "on motion of
any party"). Further, because we uphold the certification of
a non-opt-out class under Rule Z3(b) (1) and (b)) {2), Ala. R.
Civ. P., see Part II1.A.2, infra, any prccedural errcr In this
regard is harmless,
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argument, however, is fraught with inconsistencies.

The record reflects that, following the PACT board's
filing of a stipulaticn evidencing its gualified, general
agreement that class-based relief was proper and that
certification could later be reevaluated, in Decembzr 2010 the
trial court entered the order certifying the c¢class.
Specifically finding that the underlying action was "an
appropriate case for class certification for the Plaintiffs
under Rule 23(b) {(2), [Ala. R. Ciwv. P.,] and for the [PACT
board] on [its] Counterclaim under Rule 23 (b} (1) (A} (B) [sic]
[, Ala. R. Civ. P.]," the trial court certified several
classes and subclasses.

In their bkrief, Motlow and Sears, in keeping with the
trial court's certification order, 1initially argue that
"Alabama Courts do not allow a mandatory class to be certified

under Rule 23(k) (2) when the predominant relief scught is

damages.” In suppcrt ¢f thelr argument, they cite Compass
Bank v. Snow, 823 So. 2d %67 (Ala. 2001). Although the

pinpoint citaticon to Snow included in their brief dces not
stand for the propcsition for which it 1s i1dentified, Snow
does, generally, hold that "certification of a class pursuant
te Rule 23 (b)(2)[, Ala. R. Civ., P.,] 1is imprcper 1if the
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primary relief sought is money damages." 823 So. 2d at 678

(citations omitted). Later in the same argument section of
their brief, however, Motlow and Sears acknowledge that "the
[present] lawsult has never asked [for] or scught monetary
relief...." Motlow and Sears's brief, at 24. We agree. See

Perdue I, So. 3d at (identifving the plaintiffs’

claims as including & reguest for a declaratory Jjudgment
construing the respective rights and obligations c¢f the
parties under the PACT contracts and a claim under 42 U.S.C.
5 1983 alleging violaticns of rights guaranteed by various
provisions of the United States Ceonstitution). Thus, it
appears that Snow is inapplicable.®

Te the extent that the objectors argue that the
settlement agreement, which releases non-class-based claims
for monetary damages, somsehow evidences that monetary relief
is at issue here and thus required Rule 23(b) (3}

certification, we disagree. In First Alabama Bank of

‘Without citing authority, Motlow and Sears argue that any
class certified pursuant to Rule 23 (b} (3), Ala. R, Civ, P., 1is
regquired to have an opt-out provision. See Adams  wv.
Robertscn, 676 So. 2d 1265, 1270 (Ala. 1985} ("[Iln a class
action brought under Rule 23 (b) (3), the members of the class
are entitled to 'opt out' of the class action and pursue a
separate lawsuit."). Nevertheless, as set out above, the
present classes were not certified pursuant to Rule 23 (b) (3).
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Montgomery, N.A., v. Martin, 425 So. 2d 415 (Ala. 1%82), we

held that "the fact that a Rule 23{b) (1) or ({(b) (2} suit may
ultimately result in a monetary recovery from a defendant does
not prevent certification under those subdivisions." 425 So.

2d at 423 (citing Senter v. General Motors Corp., 532 F.2d 511

(5th Cir. 1976); Rcbinson wv. lorillard Corp., 444 F.Zd 791

(dth Cir. 1971)}). See alse Muzquiz v. City of San Antonio,

378 F. Supp. 949 (W.D. Tex. 1974), aff'd, 520 Fr.2d 993 (5th
Cir. 1975), Jjudgment vacated and remanded on other grounds,
438 U.S. 901 (1978) (upholding certification of Rule 23 (b) (2)
class where an accounting and restitution were sought along
with injunctive relief). Therefore, the objectors have failed
Lo demonstrate that the tLrial court erred in certifying the
class as a non-opt-out class under Rule 22 (b) (1) and (b) {(2).

B. Assessment of the Proposed Settlement Agreement

1. Fairness, Adeguacy, and Reasonableness
The objectcers maintain that the trial court erroneously
concluded that the settlement agreement was fair, adeguate,
and reasonable as to all class members. As the objectors
acknowledge, the trial court must approve a settlement in

class—action litigation. See Perdue I, So. 3d at ;

Rule 23(e), Ala. R. Civ. P, The propcenents of any class-
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action settlement bear the burden of demonstrating that the
proposed settlement is fair, adeguate, and reasonable. The
trial court's findings are accorded "[g]reat weight," and we
review Lhe trial court's order approving such a settlement
agreement to determine whether the trial court exceeded its

discreticn. Perdue I, So. 3d at ; Gravscn, 878 So. 2d

at 286,
In determining whether the present settlement agreement
was fair, adequate, and reasonable, the trial court considered

the following factors ocutlined in Adams v. Robertson, 676 So.

2d 1265 {(Ala. 1995):

"{1l) the likelihood of success at trial ...; (2) the
range of possible recovery; (3} the point on or
below the range c¢f possible recovery alb which Che
settlement is fair, adequate, and reasonable; (4)
the complexity, expense, and duration of the
litigaticn; (5} the substance and amount. of
opposition to the settlement; (&) the stage of the
proceedings at which the settlement was achieved;
and (7} the financial ability of [the defendant] to
withstand a greater Jjudgment and the potential for
a Jjudgment or Jjudgments in an amount or amounts
likely to trigger the Due Process ceonsiderations (as
recognized in Green 0il Co. v. Hornsby, 539 So. 2Zd
218 (Ala. 1989)) relating to punitive damages. See,
Bennett v. Behring Corp., 737 F.2d 982, 9846 (1lth
Cir. 1984); Citv of Detroit v. Grinnell Corp., 495
F.2d 448, 463 {(2d  Cir. 1974); and Bryan v.
Pittsburgh Plate Glass Co., 494 F.2d 799 (3d Cir.
1974), cert. denied, 419 U.S. 200, 85 S.Ct. 184, 4Z2
L. Ed. 2d 146 (1974). Another factor considered by
the trial ccurt was whether preoper notice was given,
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676 So. 2d at 1273. See also Enight v. Alabama, 469 F. Supp.

2d 1014, 1032 (N.D. Ala. 2006). As explained in Knight, in
evaluating the terms of a class-action settlement for
fairness, adequacy, and reasonableness, the trial court
"should compare the terms of the settlement agreement with the
likely rewards that the 'class would have recelved followling
a successful trial of the case.'" 469 F. Supp. 2d at 1032

(quoting Cotton wv. Hinton, 55% F.2d 1324, 1330 (5th Cir.

1977)) .

The objectors contend that in the present case the trial
court's determination was defective 1in the following
respects:’

a. Likelihood of success at trial

Initially, the objectors argue that the trial court erred
in cencluding that the class members' potential lack of
success should the matter proceed to trial weighed in favor of
the approval of the settlement. Specifically, they maintain
that an examinaticn of the three factors identified by them as

relevant to this determination, " (1) the merits of the class

"We address each factor in the order in which they appear
in Perdue's brief,
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members' claims, (2) the defenses raised by the defendants,
and (3) the manageability of the trial," does not support the
trial court's determination.

As Lo this factor, the tLrial court's final Jjudgment
approving the settlement agreement specifically found that,
other than legislative appropriaticns and its current assets,
the PACT koard had nce means of honoring a potential judgment
awarding full benefits to all class members; thus, the trial
court concluded, it was unable to "say that the class members
would likely c¢btain a more faverable or more equitable result
at trial than they would receive under the proposed
Settlement." Because the undisputed evidence adduced at the
fairness hearing indicated the assets c¢f Che PACT trust fund
were insufficient to fully pay tuition under the cutstanding
PACT contracts, we are constrained to agree with the trial
court that the award guaranteed tCo each class member under the
terms of the settlement agreement likely exceeds the reward
the class members would receive if they were successful at
trial. See Knight, 469 F. Supp. 2d at 1033.

We further note that, given the alleged time-sensitive
nature of the relief afforded by the settlement agreement,
proceeding to trial would have consumed considerable time and
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would have further depleted the limited assets of the PACT

program. As explained by the ccurt in Knight:

"A hearing or trial also would have reguired
testimony from experts and variocus witnesses. To
say Lhe least, a hearing or trial would be lengthy
and logistically complicated, and would result in
great expense for all parties. For those reasons,
the Court concludes that the risks faced by the
parties and the difficulty in managing a trial or
hearing counsel in favor of accepting the proposed
Settlement Agreements.”

469 F. Supp. 2d at 1033.% In consideration of the foregoing,

*In fact, the trial court's order included the following
factual findings regarding the complexity of the matter and
anticipated expense should the matter proceed to actual
litigation:

"Full litigation of this case would be complex,
expensive, and time consuming. The case 1invclves
rights, obligations, and duties under 40,000 PACT
Contracts that will be paid out over a span of two
decades. While the Court is informed that encrmous
amcunts of time have been expended on both sides of
this case, it is obvious that further litigation of
the case will necessitate significantly much more
time, effort, and expense. TIf tried, this case will
regquire extensive and expensive actuarial and
financial evidence. Expert testimeny on many issues
will be necessary. Most importantly, such expenses
and delays would continue to erode the limited
avallable funds at the detriment of the c¢lass
members as a whole,

"The Ccurt is of the view that proceeding to
trial in this case, with subseguent appeals, would
be not only detrimental to the class members, it in
all likelihocd would be fatal to the PACT Trust
Fund. Based upon the evidence of record, by the
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we conclude that the trial court did not exceed its discretion
in determining that this factor weighed in favor of approving
the settlement agreement.

b. Stage of proceedings where sebblement achieved

The objectors next maintain that the trial court's
approval of the settlement agreement was inappropriate in that
the settlement was achieved both while the case remained 1n
its infancy and without the kenefit of "any real discovery."”
Perdue's brief, at 5Z. More specifically, they contend that
the limited number of depositions and written discovery
reguests coupled with class counsel's failure to cbtain an
opposing expert or to depose the PACT board members or their
actuary regarding the funding shortfall demonstrates that the
case was not in the proper posture for settlement and that the
trial court's contrary conclusion was erronecus.

The trial court, In support of its finding in this

regard, noted that, at the time the 1initial proposed

time this case could be tried, appealed, and
finalized, the PACT Trust und would be
significantly (and perhaps completely) depleted. If
that were to occur, a large percentage cf the class
members would ultimately receive less than the level
of benefits to be provided under the proposed
Settlement. ..."

31



1101337; 11015046

settlement was reached as a result of mediation, the matter
had been pending for more than a year. It further found as
follows:

"The records and malterials filed with the Court

disclose that there has been extensive discovery,

both formal and 1nformal. These parties, and

particularly their counsel, are intimately familiar

with the facts, figures, law, risk and complexity of

the case. Both sides of this c¢ase have had

sufficient opportunity to evaluate the strengths and

weaknesses of their respective theories and
positions...."

The objectors argue that "[t]lhe fact that all discovery
has been completed and the case 1s ready for trial 1is
important, because it ordinarily assures sufficient
development of the facts to permit a reasonable judgment on
the possible merits of the case."™ Knight, 469 F. Supp. 2d at
1033. Given the wealth of informaticon regarding the financial
crisis facing the PACT board, however, this Court declines to
hold contrary to the trial court that the parties and their
counsel lacked a sufficient understanding of the merits of
their respective cases at the time that settlement was
achieved. Further, although nc expert was obtained to testify
on behalf of the plaintiffs, boeth class counsel and counsel
for the objectors cross-examined the PACT chairman and the

PACT board's actuary regarding the proffered financial data.
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Again, toc, the undisputed evidence adduced at the fairness
hearing suggests that the delay and expense assoclated with
additional discovery would have further depleted the funds
ultimately available for distribution. We are, therefore,
unable to conclude that the trial court erred in deciding that
the stage at which settlement was achieved did not weigh
agalnst approving the terms of the settlement agreement.

¢. Range of possible recovery

The objectors contend that the trial court failed to
preoperly compare the terms of the settlement agreement with
the likely rewards the class would have received following
trial because it did not factcr a "level of success for the
[class]." According to Perdue, the initiation of the
underlying action actually diminished class members '
contractual benefits in that before the action was filed each
member was still receiving full benefits. Mcotlow and Sears
further contend that the settlement agreement actually
provides little or nc relief to class members in light of the
legislature's statutory assurances of full funding.

Contrary to those claims, however, i1t is undisputed that
the PACT precgram is facing an econcomic shortfall and that,
with or withcout initiation of the underlying action, and even
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with the funding added by the 2010 Act, each class member

could not expect to continue to receive full payment of
benefits indefinitely, nor could a class member anticipate
that the trial court would have ordered the PACT beard to do
something that the undisputed evidence indicates it was
clearly incapable of deing, i.e., paving full tuition for all
PACT contracts. 1In support of its finding in this regard, the
trial court stated:

"The uncontroverted evidence in this case 1is
that the PACT Trust Fund has a significant actuarial
deficit, i.e., its assets are insufficient to pay
the projected liability asscciated with full tuiticn
and mandatory fee payments. The Court therefore
believes that the 'limited fund' doctrine has
application. QOrtiz v Fiberboard Corp.[,] 527 U.S.
115 (1999); Ex parte Holland, 692 So. 2d 811 (Ala.
19387) . Under the Iimited fund doctrine, the
following issues generally must be established: (1)
there are multiple claimants agalinst the defendant
on the fund; (2) the defendant on the fund has only
a limited amount to pay those claims; (32) the
limited amount 1is insufficient to pay all of the
claims in full; and (4) all of the claimants are, or
can be, brought before the court.

"Tn this case there are approximately 40,000
outstanding PACT Contracts owned by approximately
30,000 individuals. The evidence 1s equally clear
that the PACT Trust Fund 1s a limited fund with
finite assets. As of May 2011, the Trust Fund had

approximately $440 million in assets. It alsc has
an income stream, in future dollars, of $548 millicen
as provided under [the 2010 Act]. Those annual

installments are scheduled to begin in 2015. The
present value of the total assets, acccerding to the
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State Treasurer and Lhe PACT actuary, is
approximately $830 million. On the other hand, the
present value of the obligations owed by the Trust
Fund under PACT Contracts well exceeds $1 billion,

"Given the limited fund doctrine ... it 1is
likely that the only sclution at trial would be the
same as that accomplished by the proposed
Settlement, i.e., to equitably divide the limited
funds among the class members. Because there is no
alternative scurce of funding with which to pay
benefits, the sexpectation of any greater recovery
would be entirely speculative. Morecver, because
the assets of the PACT Trust Fund would continue to
be depleted during ongoing litigation, the range of
possible recovery available to the class members
would actually be less if an eguitable division is
delaved until trial, Because of Lhe significant
risk that a majority of the class members would
recover less (or perhaps nothing}) if the proposed
Settlement 1s not approved, the Court concludes that
this factor weighs in favor of approval.”

(Emphasis added.)

As demonstrated by the foregoing findings of the trial
court, it appears both that the proposed resolution of the
litigation by settlement 1s falr and reasonable and that it is
at least on par with the anticipated result (and the only
result identified as possible) should the matter proceed to a
trial on the merits. The settlement agreement 1s aimed at
providing the highest level of benefits poessible to all class
members. Therefore, we are unable to conclude that the trial
court erred in finding that the settlement agreement was
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reasonable as compared to the range of possible recovery in
this action.

d. OCpposition to the settlement agreement

The objectors acknowledge that, of the 40,000 cutstanding
PACT contracts owned by 30,000 participants on the PACT
prcgram, there were at most only approximately 70 objectors.’
Based on those figures, the trial court computed that the
objecting class members represented "less than 0.18% of the
total contract cwners."

The trial court further explained that the objections
received collectively challenged the settlement on the
following five grounds (with the third stated ground allegedly
being the most commen) :

"{1) [the trial court's alleged lack of]

Jurisdiction; (2) the ripeness or actual existence

of a controversy; (3) the failure to enforce PACT

Contracts against the State of Alabama; (4) Che lack
of opt out rights; and (5) excessive attorneys'

The trial court's final Judgment reflects that
approximately 55 class members filed timely written objections
and that 8 additicnal objections were received after the

established deadline. By this Court's ccount, the record
includes a total of 69 separate written objections filed by
class members; however, some c¢f those filings appear
duplicative.
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fees., "'’
We note that other challenges regarding the settlement
agreement included 1in the written objections that were
expressed during the fairness hearing included the lack of
input from the legislature; the allegedly disparate treatment
in the settlement agreement of PACT contract helders based on
purchase and/or anticipated matriculation dates, i.e., that
the proposed settlement was not in the best interest of all
class members; that the settlement agreement conflicted with
and modified the alleged terms ¢f the original PACT contracts
in that the settlement agreement provided for payment of less
than full tuiticn and mandatory fees; concerns regarding the
preposed tuition-payment cap and the class members' liability
for any shortfall; that the settlement agreement represented
an unconstitutional taking of wvested vproperty rights with
regard te class members holding paid-in-full contracts; that
the settlement agreement left c¢lass members 1in a worse
position than they were in as a result of the 2010 Act and the
apparent conflict between the settlement agreement and the

provisions of the 2010 Act; class members' dissatisfaction

“The trial court's order then considered and rejected, in
turn, the individual merit of these grounds.

37



1101337; 1101506
with the provision that any funds remaining with the PACT

program after all cbhligations were met would be transferred to
the Education Trust Fund; alleged noticing deficiencies
(regarding both the notice of c¢lass certification and the
notice disclosing the proposed settlement agreement}; and the
alleged overbreadth of the settlement agreement, in general,
and, 1in particular, with regard to the terms of the included
release of liability for PACT board members. Additionally,
several class members offered alternative soluticns to the
preposaed settlement agreement.

The fact that less than 70 c¢lass members out of 30,000
objected to the settlement agreement weighs 1in favor of
approval of the settlement agreement.'' When confronted with
similar numbers 1in Adams, this Court made the following
observation:

"Tn reviewing the trial court's findings and

""Perdue suggests that the relatively small number of
objectors may be attributed to numerous factors, including the
purportedly short period for filing and the purported
"campaign of misinformation" allegedly undertaken by the PACT
board and class counsel in an effort to frighten class members
into accepting the proposed settlement agreement. Perdue's
brief, at 55. There is, howsver, nothing before this Court
either substantiating those claims or establishing that the
purported threat to class members ' benefits was
"misinformation."
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order, we find particularly interesting the fact
that less than 1,000 class members, out of 400,000
(less than 1%) objected to the settlement. Courts
have affirmed settlements when substantially larger
numbers of the ¢lass had objected. See, e.g.,
Huguley v. General Motors Corp., 999 F.2d 142 (6th
Cir. 1993) (settlement with no opt-out provision
approved over objections by 15% of the class);
County of Suffolk v. Long Island Lighting Co., 907
F.2d 1285 (2d Cir., 1990) (settlement approved over
objecticns of a majority of the class
representatives); TBK Partners Ltd. v. Western Union
Corp., 7% F.2d 456 (2d Cir. 1982) (approving
settlement over objecticns of a majority of the
class); Reed v. General Motors Corp., 703 F.2d 170
(bth Cir. 1983) (settlement approved with 600 of
1469 class members objecting) ."

676 So. 2d at 1273. Although this Court is ccognizant of the
frustration evidenced 1n each written objection, the
relatively limited number of objections as well as the
concerns raised therein do not undermine the trial court's
approval of the settlement agreement against which they were
lodged.

e, Payment of class counsgel's fees

Citing the potential <for abuse, the objectcrs also
challenge the trial court's approval of the portion of the
settlement agreement awarding class counsel nearly $5 million

in attorney fees.!” The trial court conducted a separate

“The objectors criticize the fact that the fees actually
diminish the funds in the PACT program, which are intended Lo
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hearing on the appropriateness of the plaintiffs' motion for
fees and costs, and following that hearing it devoted a
substantial portion of its final judgment to evaluating this
issue. Specifically, the trial court held that the award of
attorney fees was Justified under the common-fund doctrine
because "class counsel ... not only served the common estate
but protected and preserved the tCrust assets, 1i.e., the
'common fund.'"™ The trial court also included an evaluation
of the reasonableness o©of the reguested fee based on the
application ¢f the fellowing guldelines previocusly set out by

this Court in Brown v. State, 565 So. 2d 585, 582 (Ala. 1990):

"{1l) The measure of success achieved.
"(2) The nature and value of the subject-matter of
the attorney's employment, including the novelty and

difficulty of the guestions presented.

"{3) The learning, skill, and labor requisite to
perform the legal service properly.

"{4) The time ccnsumed and reascnable expenses
incurred by the attorney.

"{5) The professional experience, reputation and

benefit the PACT contract holders and their beneficiaries.
The trial court's order reflects that the amocunt of attorney
fees provided for in the settlement agreement was "included in
the calculations and projections in order to make the proposed
settlement viable and workakle.™
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ability of the attorney.

"{6) The weight of [the attorney's] responsibility.

") The fee arrangement ketween attorney and
client, including whether a <fee was fixed or
contingent,

"{8) The fee customarily charged in the locality for
similar legal services and awards in similar cases.

"(9) The time limlitations imposed by the client or
by the circumstances.

"{10) The likelihood that the attorney's emplcyment
in this case precluded other employment.

"{11) The nature and length of the professional
relationship with the client.

"{12) The undesirability of the case.

"{13) Any ncn-monetary benefits conferred upon the
class in this class action."

Recounting the evidence cffered in support of each of the
factors 1dentified 1in Brown, the trial court ultimately
concluded that the evidence Jjustified the requested award,
which it termed "fair and reasoconable,"” and that the awarded
fee was "significantly lower than a typical fee awarded 1n

such a complex and difficult case."?

“The trial court's order included authority establishing
that a customary attorney-fee award 1in commen-fund cases
typically ranges from 20% to 25% of the recovery. See, e.g.,
Reynolds v. First Alabama Bank of Montgomery, N.A., 471 So. 2d
1238, 1245 (&la. 1985). The trial court's order further
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In her challenge t©Lo the attorney-fee award, Perdue
contends that the common-fund doctrine is inapplicable beacause
nc commen fund was actually created in this case; instead, she
asserts, the settlement agreement and the attorney-fee award
drain the PACT program's funds. However, the common-fund
doctrine does not apply only if a fund is "created"; instead,
the "principle [is] designed to compensate an attorney whose
services on behalf of his client operated to create, discover,

increase, preserve, or protect a fund to which others may also

have a claim.”™ Henley & Clarke v. Blue Crogss-Blue Shield of

Alabama, 434 So. 24 274, 27¢ (ARla. Civ. App. 19823} (emphasis

added) . The trial court held that the settlement in this

included the follewing calculation as to the requested fee 1In
the present case:

"According to the actuarial expert testimony and
report, this litigation has provided the class
members with a benefit of approximately $400 million
(present value) over what they would have received
had refunds been given or if the PACT Trust Fund had
been allowed to hit zero. The fee reguest in this
case 1s roughly 1.250% of that amcunt.”

""The Chief Justice, in his dissent, also points out that
nc "commcn fund" was created in this case. However, as Henley
& Clark helds, the commen-fund doctrine alsc applies when a
fund is preserved or protected. As the undisputed evidence in
this case indicated, see supra note 13, the settlement
agreement provided $400 million in benefits to the plaintiffs.
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case serves Lo preserve the funds Iin the PACT program; thus,
we see no merit in the argument that the common-fund doctrine
deces not apply in this case.'®

As Lo Perdue's challenge tc¢ the amount ¢of the attorney-
fee award, we note that an award of an attorney fee under the
common-fund doctrine "is within the scund discreticon of the
trial court, and the ruling on that question will nob be
reversed on appeal" absent a showing that the trial ccurt

exceeded that discretion. Ex parte Horn, 718 So. 2Z2d 644, 702

(Ala. 1998). Here, the trial court found that the settlement
agreement resulted 1n a Dbenefit to the plaintiffs of
approximately $400 million and that the attorney fee awarded
was approximately 1.25% c¢f that amount. See supra note 13.
Even so0, an attorney-fee award "must bear a reasonable
relationship to the time expended on the case" and generally
cannot be based "solely on an arbitrary pesrcentage of" the
value of property or funds at issue in the proceedings. Carver
v. Foster, 928 So. 2d 1017, 1027 (Ala. 2005)y. 1In Carver, we
reversed an attorney-fee award and remanded the case for the

trial court "to award a reasonable fee commensurate with the

1*0ther than stating that the award is "exorbitant," Sears
and Motlow present nco argument that 1t 1s excessive,
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tLime spent, as well as cother factors, including the absence of
periocdic payments, any risk associated with the appropriate
discharge of legal responsibilities in the undertaking, and
any other applicable factors ...." 928 S50. 2d at 1027. The
objectors cite no authority, such as Carver, setting forth the
proper standard for this Court to use in analvzing whether the
amount of the attorney-fee award in this case was proper. The
only attempt on appezal by any of the obkjectors tc challenge
the calculation of the attorney fee, other than Perdue's
stating in a concluscry fashicon that '"no evidence justifled
it," 1s an argument by Perdue that 11 of the 23,600
computerized-research inquiries on the Westlaw database
purportedly performed by class counsel do not involve research
regarding this case. There 1s no challenge to the hours
purportedly invested in the prosecution of this case by class
counsel, no challenge regarding the litigation expenses, and
no challenge to the trial court's resolution of the 13 Brown
factors set forth above; further, nc alternate method of

calculation of the attorney fee is proposed by the objectors.'t

""The Chief Justice, in his dissent, undertakes to sxamine
the "time and labor™ performed by class counsel in discovery
and the expenses class counsel incurred. However, no such
challenge is found in Perdue's brief. "'[T]lhis Court is not
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When a party fails tL¢ make an argument, or Lo cite authority
supporting an argument, the argument is waived: "'Where an
appellant fails to cite any authority for an argument, this
Court may affirm the Jjudgment on Lthose issues, for it 1s
neither the Court's duty nor its function toc perfcorm all the

legal research for an appellant.'" Welch w. Hill, 008 So. 2d

7277, 728 (Ala. 19%2) (quoting Sea Calm Shipping Co., S.A. V.

Cocks, 565 So. 2d 212, 216 (Ala. 1990) (citations omitted)).
Given the dearth of argument on this issue, there is no legal
basis demonstrating that the trial court exceeded 1its
discretion 1in approving the amount of the attcrney fee.

The objectors argue that the attorney-fee award is

evidence that class counsel had a conflict of interest.!

under a duty to search the record in order to ascertain
whether it centains evidence that will sustain a contention
made by either party to an appeal.'" Brannan & Guy, P.C. v.
City of Montgomery, 828 So. 2d 914, 920 (Ala. 2002} (guoting
Totten v. Lighting & Supply, Inc., 507 So. 2d 502, 503 (Ala.
1987)) .

Y"Mctlow and Sears note that the settlement agreement
contains a "clear sailing agreement.” Such an agreement "is
one where the party paying the [attorney] fee agrees not Lo
contest the amcunt tc be awarded ... sc¢ long as the [attorney-
fee] award falls beneath a negotiated ceiling." Welinberger v.
Greal Northern Nekcosa Corp., 925 F.2d 518, 520 n.1 (lst Cir.
1991) . They contend that such agreements are suspect and
regquire greater scrutiny. Motlow and Sears's brief, however,
contains no discussion as to how that agreement Ilmpacted this
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Specifically, Perdue contends that the "only beneficiaries" Lo
the settlement agreement are the attorneys, who will reap
attorney fees while their clients, the PACT contract holders,
will receive reduced benefits. However, as noted above, the
trial court found that the solution accomplished by the
settlement agreement, 1i.e., the equitable division of the
limited funds among the class members, was likely the only
sclution available 1in this case: there 1s no alternative
source of funding with which to pay all benefits to all
contract holders. With the risk that the majority of the
class members would actually recover less than the contract
amount, or perhaps nothing, absent the solution proposed by
the settlement agreement, we see no merit in the argument that
the settlement agreement affords "no" benefit to the class
members.

Perdue alsc centends that class counsel did not hire an
expert to challenge or tc verify the findings of the PACT
board's actuarial expert. However, Perdue presents no
argument as to why this additicnal expense was necessary 1n

this case: there is no allegaticn by any party—-—-including the

case.
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plaintiffs, the objectors, and PACT board--that the actuarial

projections by the PACT board's expert incorrectly stated the
financial peril of the PACT program.!" Perhaps the hiring of
an expert would have evidenced mcre work on the part of class
counsel; there is no argument by the parties, however, that
such work was required.

Perdue also contends that a potential conflict of
interest arises when class-based relief is negotiated at the
same time as class counsel's fee is negotiated and that such
conflict is "plainly evident" 1in this case. As noted In
Knight: "The Court pays attenticn to the amount of attorneys'
fees awarded to class counsel because 'the simultaneous
negotliation of class relief and attorney's fees creates a
potential for conflict.'" 46% F. Supp. 2d at 1036 (guoting

Manual for Complex Litigation & 30.42, at 239 (3d ed. 1985)).

However, according te the appellees, class counsel's fee was

negotiated only after class-based relief had already been

¥Class counsel testified at the hearing on the attcorney
fees that he believed it was unnecessary to hire an expert to
test the projections of the PACT board's expert because it was
obvious that the funds in the PACT program were insufficient.
Furthermcre, c¢lass counsel argued that the legislature had
asked the Retirement Systems of Alabama in 2009 to investigate
the financial health of the PACT program, and a resulting
actuarial study confirmed that the preogram was underfunded.
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resolved. Furthermore, at the hearing on the attorney-fee
award, the deposition of the mediator in this case, retired
Associate Justice Bernard Harwood, was entered intc evidence
"for the limited purposes Lo show that it was an arm length's
negotiation.” It stated:
"[Counsel:] As part of this negotiated settlement,
it included an agreement as to what the attorney's
fees for the class counsel collectively would be,
and that was fcour million nine hundred and fifty
thousand dollars. Was that issue as to attorney's
fees alsc negotiated at an arm's length good falth
manner during the course of this mediation?

"[Mediator:] Very much so.

"[Counsel:] Would it be fair to say that that issue
was hotly debated at times?

"[Mediator:] It was hotly dekated."

We see nothing indicating that the trial court exceeded
its discretion in failing to find that a conflict of interest
affected the attorney-fee award 1in this c¢ase, and no
compelling legal argument is put forth demonstrating how any
increased scrutiny reguires the conclusion that the trial
court's approval of the attorney-fee award was in error.

Finally, Perdue argues that certain postjudgment actions
by the PACT board and class counsel evidence a conflict of

interest; she specifically notes that class counsel was paid
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the attorney-fee award while this case was pending on appeal.
As explained in Perdue I:

"Following the entry of the trial court's
Judgment, the PACT board on August 9, 2011, paid to
the clerk of the trial court $4,977,500 in
satisfaction o©f the outstanding Jjudgment feor
attorney fees, case-related expenses, and amounts
awarded Lo the class representaltives pursuant Lo Lhe
terms of the settlement agreement. On that same
date, Perdue filed her notice of appeal.

"The next day, class counsel petitioned the
trial court for disbursement of the funds on deposit
with the c¢lerk of the tCrial court., That motion
specifically referenced Perdue's pending appeal but
stated that Perdue had failed tc 'include a
supersedeas bond necessary to  stay the above
judgment.' The fcllowing day, despite its awareness
of Perdue's pending appreal, the trial court entered
an order permitting Iimmediate disbursement of the
funds. In that order, the trizl court explicitly
acknowledged Perdue's pending appeal but concluded
that Perdue's notice 'specifically declined any
attempt to supersede any of the judgments entered by
the Court.'”

Percue I, So. 3d at {footnocte cmitted). This Court

noted that such disbursement of Lhe attorney fees by the trial
court "appear[ed] contrarvy" to the disbursement procedures set
forth in the settlement agreement. ___ So. 3d at ___ n.l3.
Nevertheless, the premature disbursement was an action taken

by the trial court, not the parties.

Perdue filed in this Court a2 motion to stay the execution
of judgment. The plaintiffs and the PACT board opposed the
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motion on Lhe grounds that no such motion had been filed first
in the trial court, that no supersedeas bond had been posted,
that delay in execution would disrupt the PACT contract-
payment scheme embraced in the settlement agreement, and that
a stay of the payment of the attorney fees and expenses was
moot because the PACT board had already satisfied the
judgment.

Perdue characterizes these actions as evidencing a
conflict of interest because class ccunsel "was urging this
Court to let them keep their fee." Perdue's brief, at 63,
Chief Justice Moore, 1in his dissent, characterizes these
actions as the PACT board and class counsel "work[ing]
tegether to authorize immediate payment of Lhe attorney fees
in wviolation of the very settlement agreement they now ask
this Court tc approve." _ Sc. 3d at __ . However, as the
above facts demenstrate, the PACT board had no role in the
premature disbursement of the funds, and the subsequent joint
acts of the PACT board and class counsel were attempts to

simply defend their entire judgment on appeal.

f. Plaintiffs' monetary relief

The objectors next argue that the trial court erred in
approving a settlement agreement pursuant to which the named
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plaintiffs are the only class members receiving moneltary
relief. With regard to this aspect of the settlement-
agreement approval, the trial court's order contained the
fellowing findings:

"An additional term of the proposed Settlement
ig the provision for an award of 52,500 to each of
the desicgnated class representatives. Such awards
are commonplace in class action cases. They are,
however, Lo be carefully scrutinized Lo ensure that
they are reasonable and not done as a tradeoff to
relief for the class members as a whole. When such
awards are proposed, the Court should lock to the
actions taken by the «class representatives to
protect the interests of all class members, whether
those actions resulted in a substantial benefit to
the c¢class, and the amount of time and effort
expended 1in the litigation.

"Documents which have previcusly been filed with
the Court sufficiently demonstrate that the class
representatives have been fully aware of the issues
involved. The Court was informed that these class
representatives have been deposed, have participated
in preparing and respending to other discovery, have
participated in negotiations and mediation of this
case, and have ctherwise contributed in a
significant way to the proposed Settlement. The
Court also notes that none of the objections filed
in this case have challenged the proposed award to
the c¢lass representatives., Accordingly, the Court
finds that the awards to the class representatives
are fair, are consistent with the efforts undertaken
by the class representatives, and have no
significant impact on the overall relief available
to the class members as a whole."”

Thus, although it is true that the class representatives
were awarded actual mconetary relief under the terms of the
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settlement agreement, it is also clear that the amount awarded
was small and was ailmed solely at compensating the
representatives for the time and effort they expended on
behalf ¢f the class as a whole. The objectors cite nothing
disputing the trial court's findings, as set out above, or
otherwise evidencing that the trial court exceeded its
discreticon in this regard.

g. Disparate treatment of class members

The cbjectors also contend that the trial court erred in
approving a settlement that purportedly ftreats particular
segments of the class differently from other segments based on
the anticipated matriculation date o¢f the beneficiary.
Specifically, Perdue notes that "beneficlaries matriculating
to college earlier will have a higher percentage c¢f their
tuition paid. ... Those matriculating to college later will
receive significantly less from the settlement when reduced to
present wvalue, i.e., $35,000 in 2010 dollars will be worth
significantly more than $35,000 in 2025 dollars." Percdue's
brief, at 67. The +trial court's order approving the
settlement agreement does not appear to contain a separate
finding addressing this particular factor; however, the trial
court did specifically conclude that "[t]lhe proposed
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settlement ... serve[s] to address the undisputed funding
shortfall by establishing parameters for an equitable
distribution of the limited assets of the [PACT prcgram],
along with the legislative appropriations of [the 2010 Act]."
Further, "[i]lt is well settled that '"where the trial court
does not make specific factual findings, this court will
assume Lhat the trial court made such findings as would

support its judgment ...."'" Poh v. Poh, 64 So0. 3d 49, 59-60

(Ala. Civ. App. 2010) (guoting Herbocso v. Herboso, 881 So. 2d

454, 456 (Ala. Civ., App. 2003), quoting in turn Berrvhill v,

Reeves, 705 3o. 24 505, 507 (Rla. Civ. App. 1597)}).

The PACT bcard notes that, although all class members
might not be treated equally in this regard, "the relative
benefit of the settlement 1is distributed eguitably among all
of the class members,"™ with those who have been invested
lengest —- and whose beneficiaries are, Lherefore, presumably
closer to matriculation -- receiving the mest return c¢cn their
investment Yand [more recent investors] receiving less
relative return ... [having] longer horizcns [in] which to
make alternative financial arrangements." PACT board’'s brief,
at 2. It further relies on the actuary's testimony
indicating that the "main gecal”™ of the calculations underlying
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the settlement agreement was aimed at "mak[ing] sure that as
many beneficiaries receive as many dollars as possible spread
evenly." Thus, despite the allegedly disparate treatment, the
PACT beard necnetheless maintains that the settlement agreement
satisfies Rule 23. We agree.

Although perhaps nct truly equal, the settlement
agreement. -- for all that appears -- presents the best
possible distribution of the fund's limited assets among the
numerous claimants. As the trial court noted:

"[Tt] is ... undisputed fact that the limited assets

of the PACT Trust Fund will continue toc be depleted

if the proposed Settlement 1is not approved. It is

the view of the Court that it would be unfair and

inequitable to permit full benefits to be paid to

certain c¢lass members [1.e., these members whose
beneficiaries are already matriculating and/or will
reach graduation prior to depletion of the fund's
assets,] such that the remaining class members

[i.e., those whose beneficiaries have not vet

reached matriculation age, ] would ultimately receive

less than the sums to be provided under the propoesed

Settlement, and possibly nothing at all.”

Thus, the evidence suggests that the proposed distribution
provided for in the settlement agreement is the only means of

ensuring that every class member receives at least some return

on his or her investment.!® We are, therefore, unable to

PWe note, too, that should investment returns exceed
anticipations, those excess funds, too, will be included in
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coenclude that the trial court exceeded its discretion in
concluding that this factor, too, weighed in faver of
settlement apprcval.

Given the above, we conclude that the trial court did not
exceed 1ts discretion in holding that the settlement agreement
met the applicable factors outlined in Adams, supra.

2. Additional Considerations

a. Notice

Motlow and Sears contend that the notice advising class
members ¢of the proposed setbtlement was deficient in numerous
respects, 1ncluding 1its alleged failure to 1inform class
members of specific settlement terms, such as the compensation
due class counsel and the method by which that compensation
was calculated and/or negotiated; its failure to specify the
2010 rates at which tuition pavments would, under the terms of
the settlement agreement, be paid; the insufficient time
allegedly allowed by the mailing date tc review the settlement
and respond before the scheduled hearing date; and the failure

of the notice to inform class members of the total value

future distributions to class members. Moreover, each class
member retains the right to seek a return of his or her
original Investment.
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and/or projected benefit of the settlement.

Following 1its preliminary approval of the settlement
agreement, the trial court ordered that apprcved forms of
notice be sent te all class members at the addresses appearing
in the records of the PACT program and that notice also be
posted on the Web site for the PACT program. The court-
approved notice provided, in full, as follows:

"NOTICE OF PROPOSED CLASS ACTION SETTLEMENT

"A progosed class action settlement
("Settlement'}) has been reached in the litigation
styled Lisa Nix Green, et al. v. Kay TIvey, et al,
Circuit Court of Montgomery Ccunty, Alabama, Case
No.: CV-2010-900013. The proposed Settlement would
change the manner in which tuitlion and fees are paid
by PACT. Among other things, the Settlement would
use Fall 2010 rates as the baseline amount to be
paid in the future for tuition and fees, regardless
of the year that PACT Contract benefits are used.
Any tulition and fees charged above that baseline
amcunt would not be paid by PACT, but would be the
exclusive responsikbility of the PACT Contract
purchaser or beneficlary. A complete copy of the
proposed Settlement, alcng with the court's
preliminary approval of the Settlement, can be
obtained on the PACT website, www.800alapact.com, or
by contacting J. Doyle Fuller for Class A at (334)
270-0020, jaf@fulerceopeland.com, or Andrew P.
Campkell for Class B at (205) 251-5%00,
acampbell@lsclaw.com. You are encouraged to review
these documents in full.

"The ccourt has scheduled a hearing for June 20,
2011 at 1:00 p.m. to consider whether to grant final
approval of the Settlement. If the proposed
Settlement recelves final approval by the court, you
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will be bound by the terms Cherecf. The approval

hearing will be held 1in Courtroom 4A of the

Montgomery County Courthouse, located at 100 South

TLawrence Street, Montgomery, Alabama. You may

appear at the hearing to chject to the Settlement.

However, 1in order to be heard at the hearing, vou

must. file a written c¢bjection with the court no

later than June 10, 2Z2011. Any objections not timely
filed shall ke deemed waived. For further details,
please contact class counsel or see the PACT website
under 'Proposed Class Action Settlement

Information'.,™
In its final order of approval, the trial court specifically
found that "the ... distribution of notice was in compliance
with the reguirements of the preliminary approval corder, the
Alabama Rules of Civil Procedure, and due process.”

Rule 23(e), Ala. R. Civ. P., provides that notice of a
compromise 1in class-actlion litigation "shall be given to all
members of the class in such manner as the court directs."
The objectors fail te include authority that establishes a
minimum time frame for such notification or that reguires that
the notice contain the alleged omissions they identify. There
is also no authority cited establishing that the designated
beneficiaries, who were not included as named class members,
were also entitled to notice. Further, they fail to establish

that the notice vicolated Rule 23 {e) or notions ¢f due process.

"A class settlement notice need only properly
identify the plaintiff class and generally describe
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the terms of the settlement so as to alert members
'with adverse viewpoints to investigate and to come

forward and ke heard.' Mendozal| wv. Tucson School
Dist. No. 1], 623 F.2d [1338] at 1352 [(5th Cir.
1979)]. See In re South Florida Waste Disposal

Antitrust Litigation, 896 F.2d 493, 4985 (1llth Cir.
1990) (per curiam); Burns v. Elreod, 757 F.2d 151,
155 (7th Cir. 1985). The notice is 'not required to
provide a complete source of settlement
information.' In re Gypsum Antitrust Cases, 565 F.2d
1123, 1125 (Sth Cir. 1977). See also Greenspun v.
Bogan, 492 F.2d 375, 382 (lst Cir. 1974)."

Battle v. Liberty Nat'l Life Ins. Co., 770 F. Supp. 1499, 1522

(N.D. Ala., 1991}.

Here, the notice clearly satisfies the reguirements 1in
Battle. Not only was the notice, for all that appears,
preoperly distributed to the plaintiff c¢lass, but it
indisputakly informs class members both of the modification in
the proposed settlement agreement of their contract benefits
and that apprcoval of the proposed settlement agreement will
constitute a final adjudication of their claims. Although a
copy of the actual settlement acreement was not attached to
the notice, the infermation Included was sufficient to place
members adverse to the proposed settlement on notice of the
need to investigate further the terms of the settlement
agreement via the methods identified, and, 1f they sco desired,

of how to formally object to final approval. Therefore, we

58



1101337; 1101508

are uncenvinced that the trial court, in finding that notice
was adequate, exceeded its discretion.

b. Cverbreadth

Finally, the objectors challenge the trial court's
approval of the terms of the settlement agreement on the
ground of overbreadth. In this regard, thev argue both that
the settlement agreement improperly provides for relief that
was not prayved for in either the initial complaint or the
resulting counterclaim and that the release contained in the
settlement agreement 1s overbroad in the present contexbt in
that it releases the PACT board members from liability for
potential tort claims beyond the scope of the present
litigation and for which class members allegedly received no
corresponding benefit.

The sole authority this Court can locate in the
objectors' briefs challenging the purportedly overbroad nature
of the relief provided, however, 1s aimed at the infringement
of the contract modifications in light of the 2010 Act. The
objectors cite nothing actually establishing that a mutually

negotiated settlement agreement cannot include relief

different than the relief prayed for in the complaint.
Mcreover, the objectors fail to adequately allege the
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value and/or viability of the potential tort claims, which
they contend were improperly released, 1in light of the fact
that the PACT board members were sued 1in their official
capacities and thus may be entitled to State immunity. See

Burgoon v. Alabama State Dep't ©of Human Res., 835 So. 2d 131,

132-33 {Ala. 2002) (a suit for damages against State officials
in their official capacities is, in essence, an acticon agalinst
the State 1tself and cannot proceed). Finally, although the
objectors appear to contend that the release excuses the PACT
beard for any future mismanagement or corresponding breach of
fiduciary duty, we note that, as set out in our original
opinion in this matter, the release extended only to claims
"T"which were asserted or which cculd have been asserted as of

the execution of [the] Settlement.'" Perdue I, S50. 32d at

L Therefore, we see no merit in this contenticon. Suffice
it to say, although the release may be "broad," the objectors
have provided no authority demonstrating that it is so overly
brcad that the trial ccurt exceeded 1ts discretion 1in
approving it,.

After thoroughly reviewing the trial court's findings of
fact and conclusions of law, we cannot hold that the trial

court exceeded its discretion in finding that the settlement
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agreement was fair, adeguate, and reascnable.

CONCLUSION

In consideration of the foregoing, the trial court's July
27, 2011, order approving the settlement agreement and 1ts
September 17, 2012, order entered on remand finding the
retroactive application of the 2012 Act to be constitutional

are affirmed.

1101337 -- AFFIRMED.
1101506 -—- AFFIRMED.
Parker, J., and Windom, Pittman, and Moore, Special

Justices,* concur.
Shaw, J., and Lyons, Special Justice,* concur specially.
Mocore, C.J., ccncurs 1n part and dissents in part.
Stuart, Bolin, Murdcock, Main, Wise, and Brvan, JJ.,

recuse themselves.

*Retired Associate Justice Champ Lyons, Jr., and Ccurt of
Civil Appeals Judges Craig S. Pittman and Terry A. Moore were
appointed to serve as Special Justices in regard to these
appeals. Court of Criminal Appeals Presiding Judge Mary
Becker Windom was appointed to serve as a Special Justice on
return to remand.
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SHAW, Justice {(concurring specially).

I concur in the main opinion. I write separately only to
make several cbservations.

The PACT program was created with laudable intentions and
apparently operated effectively for a number of vyears;
however, as demenstrated by the facts set ocut in the main
opinion, it now stands as a cautionary tale with respect to
the c¢reation of government programs operating 1n areas
traditicnally reserved to families or individuals. PACT
contracts purchased before 1995, 1t is alleged in this case,
were to fully pay the college tuition of the bkbeneficiaries;
after 1995, purchasers were purportedly informed that the
tuition paid depended on the financial health of tChe program.
In any event, the record indicates that the PACT program
cannot fulfill its financial obligations; most regrettably,
Lhe families and Individuals who have invested in, and relied
on, this once promising program bear the full brunt of this
forfeiture and are now faced with the difficulties of dealing
with the financial shortfall of the PACT program.

In our original decision 1in this case, this Court,
following the plain language of the legislature's 2010
enactments, which were Intended to rescue the PACT program,
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held that the PACT board could not alter the contractual

rights of the PACT contract holders. Perdue v. Green, [Ms.

1101337, March 16, 201z] ____ So. 3d ___ (Ala. 201Z). Act No.
2012-198, Ala. Acts 2012 ("the 2012 Act"), however, has given
broad powers to the PACT board to alter those rights. The
judicial branch of state government does not have the
authority te reject an act that 1is the duly enacted,
constitutional exercise of the legislature's inherent power.
Doing so would intrude upon the power of the legislature in
viglaticen of Ala. Const. 1901, Art. IIT., § 43, which forbids
the Jjudicial branch from exercising the power of the
legislative branch, so that ocur government is one "of laws and
not. of men." All the Justices in this case agree that the
2012 Act 1s not unconstitutional based on 1its retroactive
application. Our decision today follows the law provided by
the legislature, which has the exclusive pcower to formulate
the public policy of this State, subject to the constitution.

Boles wv. Parris, 852 Sco. 2d 364, 387 (Ala. 2006) ("[T]he

legislature, and not this Court, has the exclusive domain to
formulate public policy in Alabama.").

To me, it is an understatement to say that the amount of
the attorney fees awarded 1n this case 1s unsettling, glven

63



1101337; 1101508

the source of the funds from which the fee must be paid and
the intended purpose of the PACT program. However, whether T
would have reached a different result with respect to this
issue had T been the tLrial judge in this case is irrelevant
for purposes of appellate review. The decision by this Court
as to whether those fees are legal is ultimately controlled by
the applicable law, althcugh we Justices may, from time to
time, respectfully disagree as to what that law means or
reguires. At a minimum, however, I bkelieve that the
adversarial system upon which our legal precedents are based
dictates that we rule according to the facts and arguments
presented to us by the parties befcre us. In that wvein, I
have nothing before me by which to disagree with the
conclusion in the maln opinion that no legal basis--sufficient
argument premised on the applicable law and facts--has been
presented o¢n appeal demenstrating that the trial court's
approval of the amount of the attorney-fee award is due to be
set aside on the basis that in approving that amount the trial

court exceeded 1ts discretion.
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LYONS, Special Justice (concurring specially).

I concur fully in the main opinion. I write specially to
endorse that aspect of Justice Shaw’s special concurrence in
which he cbserves that "itC is an understatement to say that
the amount of the attorney fees awarded in this case is
unsettling," _ Sc. 3d at _, vyet notes that he 1is
constrained by the limitations imposed on an appellate court
by the adversarial system, thereby preventing him from going
bevond the materials before the court in order to reach a more
palatable result.

If the award of an attorney fee exceeded a trial court's
subject-matter jurisdicticn, such as where payment of the fee
would be inconsistent with the doctrine of sovereign Immunity,
this Court c¢could raise the issue on 1its own motion,
notwithstanding that the issue had not been asserted by any of

the parties to the appeal. Aland v. Graham, 287 Ala. 226,

22%, 250 So. 2d 77, 678 (1971}). However, the PACT trust
funds are clearly not State funds; therefore, no issue of
sovereign immunity 1s presented. See § 16-33C-6(b), Ala. Code
1875 ("The amounts on deposit in the FACT Trust Fund shall not
constitute property of the state, and the state may have no
claim or interest in them.™).
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T, teo, am "helding my nose" as I jolin In upholding the
attorney fee, but I do so for the reasons set forth in the
main opinion and as amplified by Justice Shaw in his special
cencurrence, Justice Scalia recently dealt with the
circumstance of a judge finding 1t necessary to uphold a
result he or she dislikes. He said: "The judge who alwavs
likes the results he reaches is a bad judge,"* T would
soften that criticism to say that such a judge does not
acdhere to the ©proper boundaries of appellate review.

Nevertheless, T do not like the result T have reached today.

“*Tasha Tsiaperas, "Constitution a 'dead, dead, dead'
document, Scalia tells SMU audience," Dallas News, January 28,
2013. On the date this opinion was released, the article
could ke accessed at http://www.dallasnews.com/news/
community-news/park-cities/headlines/20130128-supreme-court-
Justice-scalia-coffers-perspective-on-the-law-at-smu-lecture.
ece.
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MOORE, Chief Justice (concurring in part and dissenting in
part) .

In Perdue v. Green, [Ms. 1101337, March 16, 2012] So.

3d  (Ala. 2012) ("Perdue I"), this Court held that, "toe the
extent the PACT Board acted to change 1its existing rules,
procedures, or policies to accept modification of the PACT
contracts, ... it viclated the contractual relaticonship with
the PACT contract holders by exceeding the express limitation
set out in & 16-33C-19[, Ala. Ccde 1975.]"  So. 3d at
Therefore, the settlement approved by the trial court was
"clearly contrary to state law."™ = Sco. 3d at . This Ccourt
vacated the trial court's order approving the settlement
agreement and remanded the case.

While the PACT board's applicaticn for rehearing in
Perdue I was pending in this Court, the legislature passed Act
Ne., 2012-198, Ala. Acts 2012 ("the 2012 Act"), repealing & 16-
33C-19, Ala. Code 1975. I agree with Part I of the majority
opinion that the retroactive application of the 2012 Act is
not unconstitutional and does not 1impalr the contractual
rights or obligations of the PACT contract hclders. I dissent,
however, from Part II of the majority opinion regarding the

award of $4,950,000 in attorney fees because such a fee 1s not
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Justified Iin this case under the facts presented and 1s
clearly excessive. I am also persuaded that the settlement
agreement in this case should not have been approved because
there exists an apparent conflict of interest between class
counsel and the members of the class itself.

When considering the fairness, adeguacy, and
reasonableness ¢of a proposed settlement agreement in a class
action, a court must pay special "attention to the amount of
attorneys' fees awarded to «class counsel because 'the
simultaneous negotiation of class relief and attorney's fees

creates a potential for conflict.'" Knight v. Alabama, 469 F.

Supp. 2d 1016, 1036 (N.D. Ala. 200¢) (guoting Manual for

Complex Litigation % 30.4Z, at 239 (3d =d. 1995)). Because of

this potential for conflict between class members and their
attorneys in class—-action matters, a court reviewing an award
of attorney fees Iin a class-action settlement must be careful
to scrutinize the reasonableness ¢of the attorney fees. As the

federal district court explained in Bowen v. South Trust Bank

of Alabama, 760 F. Supp. 889, 892 (M.D. Ala. 1991):

"In determining whether plaintiffs' counsel 1s 1n
fact entitled to fees, and if so, in what amount,
the court must be sensitive to the potential
conflict of interest between plaintiffs and thelr
ceunsel, and must be particularly careful to insure
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that the ultimate division o¢f settlement funds 1is
fair to absent class members."

Accerdingly, this Court should more carefully examine Lhe
trial court's award of class counsel's attorney fees for
reasonableness as well as for the inherent conflict of
interest with class members that existed when exorbitant fees
were agreed to by the PACT board during settlement
negotiations. With regard to the issue of the attorney fees,
T cite Carcl M., Perdue's brief and her Dbrief on return to
remand throughout this dissent. Those briefs speak for
themselves regarding whether the appellants challenge class
counsel's fees on appeal. The Court dces not nesd to search
the record to make the appellants' case for them; Perdue makes
her case by citing to the record in her briefs to this Court.
See Perdue's brief, at 42-66; Perdue's Dbrief on return to
remand, at 54-58§,

As Perdue notes in her brief on original submission, a
fact that welghs against such an excessive attorney-fee award
is that this case was settled in the early pretrial stages of
the proceedings, only six depositions having been taken by the
PACT bkoard and at most two depositions by class counsel.

Perdue's brief, at 51-53. Furthermore, as Perdue argues, class
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counsel never disclosed an expert, and there is no indication
that an expert was even consulted. Perdue's brief, at 43, 51-
52, 58, 64-65. Moreover, nothing in the record shows that
class cocunsel deposed members of the PACT board or the actuary
upon whose testimony the settlement amount was based. Perdue
alleges as much in her brief. Perdue's brief, at 43, 51-52Z,
58-59, 64-65. Finally, costs and expenses of class counsel
were calculated to be only $15,000.

In light cof the foregoing, the time and labor reguired of
class counsel to this point in this case do not appesar to
warrant an award of $4,950,000 in attorney fees out of the
already strained PACT trust fund. See Perdue's brief, at 43,
46, 5%-63. See also Rule 1.5, Ala. R. Prof. Conduct (time and
labor expended by an attorney are to be considered in

determining whether a fee is excessive}.?!

2'Tn most class actions, a common fund is created either
by a final Jjudgment in the action or the settlement of the
class action and 1is maintained by c¢lass counsel for the
benefit of c¢lass members. In this case, as the majority
opinion receognizes, class counsel did not create a common fund
because the PACT trust fund already existed when class counsel
was retained and the fund was maintained by the PACT board. In
a feoetnote, the majority states that the "common-fund doctrine
also applies when a fund is preserved or prctected.” = So. 3d
at  n. 14. I agree. However, the fact that class counsel did
not have to create a common fund suggests that counsel did not
have to do as much work as is usually required in class-action
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Perhaps mest problematic is that the Interactions of
class counsel and the PACT board during settlement
negotiations leave the impression that those parties lacked an
adversarial relaticonship. Perdue discusses +Lthis alleged
conflict at length 1in her briefs to this Court. Perdue's
brief, at 42-44, 59-6¢; Perdue's brief on return to remand, at
53-58. As one objector noted: "'I'm not teo happy with what
I've seen in the court here with opposing counsel. Seems like
they are holding hands mocre than they are representing two
different sides.'" Perdue's brief, at 42,

Class counsel distributed to the members ¢f the class a
"Settlement Description"™ and a "Questions and Answers" form,
beth of which repeated the financial conclusicons of the PACT
board and the actuary retained by the PACT board, even though
class counsel had never retained their own expert to challenge
or verify those conclusions., Perdue's brief, at 43, 51-52, 56-
58, 64-65; Perdue's brief on return to remand, at 55-56. It
appears that class counsel took at face value all the claims
of the PACT board and its actuary regarding the financilal

conditicon of the trust fund and used those claims te encourage

litigation.
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the class members Lo reach a settlement. See Perdue's brief,
at 43, 46, 51-52, 58-59, 64-65; Perdue's brief on return to
remand, at 54-54. Morecver, although class cocunsel had never
deposed an expert to refute the findings ¢f the actuary hired
by the PACT board, the "Settlement Description" and "Questions
and Answers" form distributed by class counsel warned the
class 1in strong language aboubt the consequences of not
settling the case:

"[I]f things continued on course, by the fall of
2012 the PACT fund would not have enough money to
even give you your money back. And within a few
yvears the PACT fund would ke completely out cf
money.

"The second alternative was to simply shut the
Program down before the pceint of no return (fall
2010) and insure that each PACT participant at least
got their money back.

"Ts this what you kargained for? No, it is not. Is
this better than simply shutting the Program down?
We believe iL is,

"If that was the ruling, by the time this case was
fully litigated the PACT fund could ke out of mcney
and you could have lost everything.

"If this case lasted past the fall of 2012 and we
were not able to hold the State liable on these
contracts all may well have been lost.

"

"The alternative is to simply go ahead, face the
inevitable, shut the program down and glve everyone
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thelr money back. It 1is our opinicn that if this

settlement is not approved, or if a few people delay

it through appeals, that the program will collapse.

ITf that collapse occurs after next fall, you folks

won't even be able to get your money back. That is

unacceptakble to us.

"Given that the PACT Program was on the verge of

collapse, the benefit here was saving the program.

The value of that is in excess of $500 millicn."
Perdue's brief, at 56-57. S3Such inducements to settle seem
particularly suspect when class counsel stcod to benefit
54,950,000 should the class members accept the settlement.
Perdue's brief, at 42-44, 46, 52-53, 55-59, 60-61, 65;
Perdue's brief on return to remand, at 56-58. And class
members have every reason to suspect a lack of an adversarial
relationship when class counsel and the PACT board agreed to
full payment of attorney fees prior to this Court's ruling on

the appeal, despite the fact that the settlement agreement

restricted such payments until after the appeal process had

been completed. Perdue's brief, at 43, 61-63; Perdue's brief

on return to remand, at 56-58.

After the objectors filed a "Mction to Stay of Execution
of Judgment and Expedited Treatment” with this Court, class
counsel and the PACT board submitted a joint response 1in

opposition to the motion, filings noted in Perdue's brief, at
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43, 62-63, and in Perdue's brief on return to remand, at 56,
Both c¢lass counsel and the PACT board worked together to
authorize immediate payment of the attorney fees in violation
of the very setilement agreement they now ask this CourlL Lo
approve. I must respectfully disagree with the majority
opinion that M"neothing indicatles] that the trial court
exceeded its discretion in failing to find that a conflict of
interest affected the attorney-fee award in this case."” So.

3d at

In conclusion, although T find no faull in the enactment
of the 2012 Act and the legislature's attempt to address
potential problems with the PACT program, I am compelled to
disapprove a settlement agreement that both class counsel and
the PACT koard have already vioclated, and 1 respectfully
dissent from the majority opinion both as to the attorney fees

awarded and as to the approval of the settlement agreement

entered in this class acticn.
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